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Abstract: At present, the appeal proceedings are governed by Section 3 of the
Civil Procedure Code of the Republic of Moldova “Ways of appealing court decisions”,
and in chapter 37, provisions on appellate proceedings are expressed. The appellate
instance is an independent stage of civil proceedings, which has specific tasks that
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ATe/UIAIMOHHOE TPOU3BOJCTBO C MPHUHIATHEM ['pa)IaHCKOro IMpoleccyalb-
Horo Kojnekca Pecrryommkn Monmosa B 2003 roy MOXYYHIO MOIIHBIA UMITYIBC K
Pa3sBUTHIO U MPOYHO 3aHSJIO MECTO PSAAOM CO CTaBIIUM YXKE€ TPaJULMOHHBIM
MPOU3BOJCTBOM B Cy/€ KACCALIMOHHOW MHCTAHIIVH.

3amadell aneuIaIuy SBISETCS IEPECMOTP Aeja O CYHIECTBY ITyTeM IPOBEPKU
3aKOHHOCTH W OOOCHOBAaHHOCTH TNPHHATOrO cyneOHoro axra. KoHewHas mnenb
amneUsIIMY — 3allWTa HAPYIICHHBIX IIPaB W 3aKOHHBIX HWHTEPECOB JIHMI, OOpa-
THUBILIMXCS 32 CyAeOHOM 3alIUTON, Yepe3 YCTaHOBJICHHE 00CTOSATEIbCTB, UMEIOIINX
3HAa4YEHHE IS TOJTHOTO M BCECTOPOHHETO PACCMOTPEHUS JIena.

B HOpMax AeHCTBYIOIIEr0 3aKOHOJATEIhCTBA NPABO YYACTBYIOIIMX B Jele
JIMI] Ha TIEPEeCMOTP UX JeJla B CyAe BTOPOIl MHCTaHIMH IPEAYCMOTPEHO MO BCEM
KaTerOpHsIM IPaXTaHCKUX ATl

«I1paBo aneuIUOHHOTO 00XKaIOBaHUs — 3TO MPABO Ha BO30YXICHHUE amlemIs-
IIMOHHOTO TPOM3BOJCcTBAa sl peaiM3anny JaHHOTO IpaBa HEOOXOIMMO HaM4Ke
00BEeKTa U CYyOBEKTOB 00XKAJIOBAaHUS, a TAKXKE MPEITYCMOTPEHHOTO 3aKOHOM ITOpsIIIKa
ero ocymectBieHus. OOBEKTOM aleUISIIMOHHOTO 00’KaJlOBaHMS SIBISIOTCS pellle-
HUS CyJa NepBOM MHCTAHLMH, HE BCTYNHBIINE B 3aKOHHYIO cuiy.»[1, c. 483]

AnennsauuoHHast )kanobda MOXKeT OBITh 1M0JlaHa KaK Ha BCE PEICHHE B EJIOM,
TaK ¥ Ha OTJEJIbHBIE €T0 YacTH, HAIPUMeEP, PE30TIOTUBHYIO MM MOTUBUPOBOUYHYIO.
Ecmu cynweit mepBoii MHCTaHIIMHM OBUTO BBIHECEHO JIOTIOHUTENFHOE PEIIeHHE, TO
OHO TaKXe MOYKET OBITh 00’KaTOBAHO B ANEJUIAIIIOHHOM ITOPSIKE.

«Pemenns, moanexammue O00XKaJOBAaHWIO B AMNCIUIIIMOHHOM IOPSAIKE, [0
MPU3HAHUS MX OKOHYATENFHBIMH MOTYT OBITH 00KaJOBaHBI B AaNeIUIAIHOHHYIO
WHCTAHIIMIO, KOTOpas Ha OCHOBAHMM MATEpPHaJoOB JleNa W JOMOJHHUTEIHHO
IPE/ICTaBICHHBIX MAaTEpPUAIIOB IPOBEPSET IPABWILHOCTh YCTAHOBJICHHS (DaKTH-
YecKUX OOCTOSITENLCTB JieNia, MPaBHJIBHOCTh NPUMEHEHHS M TOJKOBAaHWS HOPM
MaTepuagbHOTO IpaBa, a TaKXKe COOJIIOAEHHE HOPM IIPOLECCYaIbHOTO IIpaBa
NEePBOIl HHCTAHIIUEN NPU PaCCMOTPEHUHU JeNa.

142



K cyObekram, UMEIONIUM TPaBO ANEUIAIUOHHOTO O0XKAIOBAHUS, OTHOCATCS
JIMIIa, Y9aCTBYIOIINE B JIeJie, CTOPOHBI U IPYTHE YUYAaCTHHUKH IIPOIECCa; IPEICTaBH-
TeNb B MHTEpEcax ameuUIIHTa, YITOJTHOMOYCHHBIH B YCTaHOBICHHOM 3aKOHOM IIO-
pSZIKE; CBUIETEINB, SKCIEPT, CICIUAINCT, IEPEBOTIAK U MIPEICTABUTENh — B OTHO-
MICHUH MPUYUTAIONINXCS HM BO3MEIIEHUH CYIeOHBIX PAaCX0I0B.

3anHTEepecoBaHHOE JIMIIO, MIPSIMO OTKA3aBIIEeCs OT aleJUIAIMOHHOTO 00XKayo-
BaHMA PEUICHUS, HE UMeeT Oojiee mpaBa 00)KaJoBaTh PEIICHHE B aleUIAIHOHHOM
nopsiike. OTKa3 OT aneJUISIIIMOHHOTO 00KaJ0BaHUS OCYIICCTBIISICTCS MyTEM MO/a-
YM 3asBJICHUS B MEPBYI0 MHCTAHIIMIO JO UCTEUCHUS CPOKA MOAAYHU aANeJUISIIUOHHON
5KaI00kI.

IIpoxypop BmpaBe 00kanoBaTh pelIeHUE CyAa MEePBON UHCTAHIIMHU TOJBKO B
TOM Clly4dae, €CJIM OH y4acTBOBAJI B JIeJIE.

IIpaBo Ha momady aneIUIIMHOHHON K00kl Ha PEelICHHE CyAa IepBOi HHCTAH-
MU UMEIOT U MIPABOMPESMHHUKH JIHII, y4aCTBYIOMIKX B Jenie.» [2, ¢. 130-134]

CpencTBoM BO30YKICHHS AICIUIIMOHHOTO IPOHM3BOACTBA CIYXKHUT AIeIUIs-
IIUOHHAsI kanoOa. PemieHus, BRIHECEHHBIC B IMEPBOM MHCTAaHIWU CYIJaMH, MOTYT
OBITH 00’KAJIOBAaHEI B ATCIUISIIIMOHHOM IOPSAKE B aNeIUIIIHOHHBIC MaNaThl 00IIeH
opucIuKIi. He MOryT OBITh 00)KaOBaHBI B aleJUBIIUOHHOM IOPSIKE PEIICHHUS,
BHIHECEHHBIE B MEPBOIl MHCTAHIIUK aNeUISIIIHOHHBIMU ManaTaMu. PelieHus, BeIHe-
CEeHHbIE B MEPBOM HMHCTAHIIMU IOCJIE HOBOTO PAacCMOTpPEHUs Jesa, MOJJIeKaT
aneJUIAIIMOHHOMY 00KaJ0BaHUIO B o0IIeM mopsijake. OnpesencHus, BHIHECCHHbBIC B
MePBOIl HHCTAHIIMH, MOTYT OBITh 00)KaJTOBaHBI B ANCIUISIIMOHHOM TOPSIIKE TOJHKO
OJTHOBPEMEHHO C PEIICHUEM, 33 HCKIIIOYCHUEM ONPEACICHUMN, KOTOPBIE MOTYT OBITh
00kaIoBaHbl B KAaCCAI[MOHHOM MOPSIIKE OTIEIHHO OT pelleHus. ANeIUISIIUOHHOE
00aJloBaHUE pEIICHUS CUNUTAETCs O0XKaJOBaHHEM W ONPEACICHUH 10 JaHHOMY
JIeITy, Ta)Ke eCIId OHH BBIHECCHBI MTOCTIC OTJIANICHHUS PEIICHHS U B aleIUISIIIHOHHOM
3asiBIICHAN HE YKa3bIBaeTCs 00 00KaJOBaHUM OTIPEICICHUS.

AneiuiinonHas kainoba MoXeT ObITh MmofgaHel B TeueHue 30 mHEl co aHsA
BBEIHECCHHS CYJIOM TIEPBOW MHCTAHIMH PEIICHUS B OKOHYATEIBHOH (opme.

3aKOHOM yperyJIHpOBaH MOPSIOK MTOAAYH alleIUISIIIHOHHBIX JKaT00bI.

AneISIIIMOHHBIC jKa00a COCTaBIISIETCs] B MUChbMEHHOM (opMe. ANCIUISIUOH-
HOE 3asBJICHHE TOJIaeTCsl B MUCHbMEHHOM BHUJIe B CyJcOHYIO MHCTAHIIMIO, PEIIeHUE
KOTOPO#l o0xaiyercs, ¢ yIUIaTOW TOCYZapCTBEHHOW IOIUIMHBI B MPETyCMOTPEH-
HBIX 3aKOHOM CITy4asiX.

ATeIaIMOHHOE 3asBJICHUE U HOBBIE MMCHMEHHBIE JI0KA3aTeIbCTBA, KOTOPHIE
He OBUTH INPEICTaBIICHBI B MEPBOW WHCTAHIUH, MOJAIOTCS C KOMHAMH IO YHCITY
YYaCTHUKOB Ipoliecca U C OJHOM Konuel i anesuisiiuoHHol nHctanuuu. Konun
MUCEMEHHBIX JTOKA3aTeNbCTB JODKHBI OBITh 3aBEPCHBI B YCTAHOBJICHHOM 3aKOHOM
MOpsJIKE.

Ecmu nmpriraraemble THCEMEHHBIE JOKA3aTEbCTBA OBUIA COCTABICHBI HA WHO-
CTPaHHOM SI3bIKE, [IPEICTABIISIOTCS UX 3aBEPEHHbIE B YCTAHOBJIEHHOM 3aKOHOM I10-
PAIKE TIEPEBOIBI.
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ATIeNIAMOHHOE 3asBJICHHE CO BCEMHU INPWJIATaéMBIMH K HEMY HOKYMEHTaMH
MOKET OBITh TI0IaHO TOCpeCTBOM VIHTEerprpoBaHHOMN NPOrpaMMBbl yIIpaBIeHHUS Je-
JIaMH, C WCTIOJIF30BaHUEM YCIJICHHON KBAM(HUIIMPOBAHHOM AIIEKTPOHHOI MOIIHCH.

CojeprxkaHue anesuISIUOHHBIX jKaJlo0 TOJKHO OTBeYaTh TpeboBaHusM cT. 365
I'paskmaHCcKOTO MpoOLECCYaIbHOTO KOJEKCA.

«B anemsIMoHHBIX kan00ax HeoOXOANMO yKa3aTh: HAMMEHOBaHHE CyAeOHON
MHCTAHIMH, KOTOPOH afpecyeTcs aneUIIMHOHHAs Kanoba; UM WIM HauMEHOBa-
HHE, MECTO XUTENbCTBA MM MECTO HAaXOXKJCHMS aleUIIHTa, ero MpoleccyalbHoe
MIOJIOKEHHE B JA€JIe; 00KallyeMoe pelleHie, HANMEHOBaHNE CyAcOHONH MHCTaHIINY,
BBIHECLIEH 00XayeMoe pelIeHre, COCTaB Cy/a, 1aTy BEIHECEHUS peleHus; hakTH-
YEeCKHE W TIPABOBBIC OCHOBAHMS AlEULIIMOHHON XajloObl; JOKA3aTenbCTBa, 000-
CHOBBIBAIOIIHE aNeJUISILIMOHHYIO kKaJo0y; X01aTalCTBO amlesuITHTa;IMEHa U MECTO
JKHUTENBCTBA CBHICTENCH — B CiIydae TPEeOOBAHUS O MX BBI30BE B ANCIUIHOHHYIO
MHCTAHIMIO; IepeYeHb MPUIaraeMbIX K 3asSBJICHUIO JOKYMEHTOB.

B anmemmanuoHHOM 3asBICHUM MOTYT COJEPXKaThCsl M IPYTHE CBEACHHS, Ka-
CaroIMecs pacCMOTPEHHUS aleUIALMOHHON )KaJI00bI.

ATeNIIIMOHHOE 3asBJICHHUE TOAIMCHIBACTCS aNeJUITHTOM WIN €ro MpeacTa-
ButeneM. K 3asBneHuIo, MoJaHHOMY NIPEICTaBUTENEM, [IPUIAraeTCsl 3aBEPEHHBIN B
YCTaHOBJICHHOM 3aKOHOM TIOPSIAKE IOKYMEHT, YIOCTOBEPSIONIMH MOJTHOMOYHS
MpeJCTaBUTENS, €CIIU B IejIe HE UMEeeTCsS TaKOTO MOJTHOMOYHS.

K amemranuoHHOMY 3asBICHHIO NPHIAraeTcs JTOKYMEHT, IOATBEP)KIAIOIINI
yIUIaTy TOCYJapCTBEHHON MOLUIMHBI, €CJIM aNeJUISIIIMOHHOE 3asBJICHUE MOJJICKUT
OIUIaTe TOCYIAPCTBEHHOH MONIUTHHOMN.

ATCIUIAIMOHHBIC kajlo0a W MPUIOKECHHBIC K HEH JOKYMEHTHI TOJDKHBI OBITh
MPE/ICTABIICHBI C KOMHMAMH, YUCIO KOTOPBIX COOTBETCTBYET YMCITY JIUI, Y4aCTBYIO-
mUX B aene.» [2]

Ecnu anmemnsnuoHHas kanoba MOJUIeKHT OIuIaTe TOCyNapCTBEHHOM IMOILIN-
HOH, TO K HeH HEOOXOOUMO MPHIOKUTHh JOKYMEHT, MOATBEPKAAIOIINN IpOU3Be-
JICHHYIO OIUIaTy.

B anemrsnnoHHON kanobe He MOTYT conepkaThesa TpeOOBaHHS, KOTOPbIE HE
ObLTH 3asBJIEHBI Cyly IEPBOH MHCTAHIINY.

CymiecTBOBaHHE B 3aKOHE JAHHOTO 3alpeTa OOBSICHSIETCS TeM, YTO OCHOBOM
aneUIIIIMOHHOTO 00)KaJIOBaHMUS ABISIETCS NPABHIIO «IBOMHOW IOACYIHOCTH». JTO
O3HAYaeT, YTO OJHO U TO XK€ JEJNO JOJDKHO OBITh PAaCCMOTPEHO JIBaXK/ABI: NEPBBIN
pa3 — B cyJie IepBOi MHCTAHIIMHU, BTOPOH pa3 — B cy/ie aleJUIIMOHHON HHCTAHIIHN.
PaccmoTtpenme B cyzae amne/uIIMOHHOW HMHCTAaHIIMM HOBOTO TpPeOOBaHMS, HE 3a-
SBJISIBIIETOCS] M HE PACCMATPHBABLIErOCS B CyJi€ IIEPBOM MHCTAHIMN HAapyIIano Obl
JTAaHHOE MTPABHIIO M MIPOTHUBOPEUMIIO OBl COAEPIKAHUIO ANTeIUIAIIH KaK TaKOBOM.

HenomycTumocTs B anemuissiimoOHHON kastobe HOBBIX TpeOOBaHUI 00ycCiIoBIE-
Ha TaKke HEOOXOIMMOCTBIO COXPAHEHUs BHYTPEHHETO TOXKAECTBA CIIOPHOTO IIpa-
BOOTHOIIICHUS.

CpaBHHBaeMBIMH BETHUYMHAMH SBJISIIOTCS CHOPHOE OTHOIIEHHE B MOMEHT pac-
CMOTpPEHHS U pa3pelIeHus Jefia B Cy/e MEepBOH MHCTAHIMN U CIIOPHOE OTHOIICHHE
B MOMEHT BO30Y>K/I€HHS, PACCMOTPEHHMS M Pa3pelIeHusl €ro B BHICILEM CYJIE.
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3amnper Ha yKazaHHe B alleJULIIMOHHON kajno0e TpeOoBaHMH, HE 3asiBICHHBIX
Cyoy TIepBOH WHCTaHIMH, PACHpPOCTPAHACTCS TakKe W Ha aleUIAIHOHHOE
TpeICTaBICHNE TIPOKYpOpa.

HecobGmonerne TpeboBaHmi 3aK0HA O COJIEPKAHNUH ATICIUIAIIHOHHBIX KaJIOOHI,
MIPEICTABJICHUS U MOPSIKA MX MOJadd BeleT K HACTYIUICHUIO OTPEIEICHHBIX I0pH-
IUYECKUX ITOCIEICTBUM.

ATensIIUOHHbIE Kajo0a, IMpeAcTaBIeHHE MOTYT OBITH OCTaBIICHBI CyAbeH
0e3 ABWKEHUs B CITy4asix, KOT/ia aleJUIIHOHHOE 3asBJICHHE HE COOTBETCTBYET Tpe-
0OBaHUSM, TPETYCMOTPEHHBIM CTaThIMH TPaKAAHCKHM 3aKOHOIATEILCTBOM, a
TaKKe B CIydYae ero 1ojadu 0e3 yriaTbl roCyAapCTBEHHON MOIUIMHBI alleJuIs IINOH-
Has MHCTaHIMs B 10-IHEBHBIH CPOK C MOMEHTa paclpesesieHus feina, 0e3 n3Bele-
HHS YYaCTHHKOB IpOLiecCca BBIHOCHT OIpEeZieJIeHHe, KOTOPBIM OCTABIIIET 3asiBIICHHE
0e3 IBIKCHUS U MPEOCTABIIET alleJUITHTY CPOK IJIsl YCTPAHCHHS HETOCTATKOB.

Ecnmu anemissHT B yCTaHOBIICHHBIN CPOK BBIITOJNHHUT BCE YKa3aHWUS, COAEpkKa-
IIMeCsT B OIpPENEICHUN CYIObH, amlelUIAIHOHHAs jKamoba cuYuTaeTcs NMOJAaHHOW B
JICHP €€ TePBOHAYAIBHOTO MTPEICTABIICHHUS.

OmnpenerneHre aneIUIIIIHOHHON MHCTAHIWN 00 OCTaBICHHUU AalCIUIIIIHOHHOTO
3asiBIICHUsT 0€3 JBIKCHHS MOXET OBITH 00)KaJIOBaHO OJHOBPEMEHHO C pEIICHHEM
O CYIECTBY.

IIpu Hanu4uy XOTs OBl OAHOTO U3 MEPEYMCICHHBIX BBIIIE OCHOBAaHUH CyIbs
BBIHOCHT OIIpe/ieSIeHrne 00 OCTaBJICHUH aNeUISIIMOHHOTO 3asBICHHs O€3 IBUKEHHS
Y Ha3HayaeT JIMILY, I0JIaBIIeMY 3asBJICHUE CPOK ISl HCIIPABIICHUSI HEAOCTATKOB.

B cnydae eciu nmio, nojasuiee aneJUISIHOHHYIO KajJo0y B YCTaHOBJICHHBIH
CPOK BBINIOJIHUT YKa3aHMUsl, COAEPIKAIIMECS B ONPEEICHUH CYIIbH, TO JKajlo0a CuK-
TaeTcs MOJAaHHOW B ICHb NIEPBOHAYAIIFHOTO ITOCTYILICHHS €€ B CY/I.

ATneIsIroHHas jKano0a MOXKeT OBITh BO3BpAIICHA JIUILY, ITOJIABIIEMY KaJlo-
Oy B oIpe/ieIeHHbBIX 3aKOHOM ciy4asx.[3, c. 268-271]

AnensnuoHHass HHCTaHIUS CBOMM OMpEAeTICHIEM BO3BpAIacT alleIUISIHOH-
HOE 3asBJICHHE B CIy4ae, €CJIH: aleUITHT He BBHIMOJNHWI B YCTAaHOBICHHBIA CPOK
YKa3aHUH aneJUBIIIMOHHON WHCTAHIIUH, COJNEPKAIIUXCSA B OINPEICIICHIM; ATleIIs-
[IHOHHOE 3asBJICHUE MOJAHO C HAPYIIEHHEM MPEAYCMOTPEHHOTO 3aKOHOM CpPOKa U
afleJUISIHT He MOTPe0OBaJl BOCCTAHOBJICHUSI MPOMYIIEHHOTO CPOKa MM areluIsiu-
OHHasl MHCTAHIMS OTKa3aja B BOCCTAHOBIICHHWH IPOIYIIEHHOTO CPOKa; amneuIsHT
BBIBUTAET HOBOE TpeOOBaHKE, KOTOPOE He ObLIO PaCCMOTPEHO B MEPBON MHCTaH-
L[1H; aNeJUISIMOHHOE 3asBJICHHE MOJaHO HEYIPABOMOYEHHBIM JIMIIOM, 38 HCKIII0Ye-
HHMEM Cilydasi, KOrja 3asBJeHHE, NOJAaHHOE JIMIIOM, B OTHOLIEHWH KOTOPOTO yCTa-
HOBJIEHa Mepa CyAeOHOH OXpaHbl, KacaeTcsi 00)KaJoBaHUs pelIeHus 00 ycTaHOBIIe-
HHUH Mepbl Cy/1eOHON OXpaHBI; aleUIIHT MPOCUT O BO3BPAILCHNUH aNeUIIHOHHON
*aJo0Bl JI0 Hayaja pa3OMpaTebeTBa JIeNa M0 CYLIECTBY B aNeJUIIIMOHHON MHCTaH-
IIUY; B CHJTY 3aKOHA pPelIeHUe He OMJIEKHT areJIIIMOHHOMY 00KaJI0BaHHIO.

Bomnpoc o Bo3BpalieHnn aneusIHOHHOTO 3asBICHUS Pa3penIaeTcs COCTaBOM
U3 Tpex cy/Jeil, 6e3 BbI30Ba YUaCTHHUKOB IpoIecca.
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OmnpenencHue CyneOHOW MHCTaHIMM O BO3BPAIICHHH alleJUIILMOHHOIO 3a-
SBJICHUSI MOXET OBITh 00KaJTOBAaHO B KAaCCAI[MOHHOM ITOPS/IKE.

Ecnu anennsiunonHas >kanoba mojaHa ¢ coOMI0JeHueM BCeX TpeOOBaHUit 3a-
KOHA, TO CyzAbsl OOs3aH HAIPaBHTh BCEM JIMIAM, YJaCTBYIOIIUM B J€N€, KOIHHU
JKaJI00bl, IPEICTABICHHS U IPUIOKEHHBIX K HUM JOKYMEHTOB.

[MomyunB anenasInMOHHYIO >kano0y JHIa, yJacTBYIOIINE B JENE, BIPABE Ha-
MPaBUTh CYIbe COOTBETCTBYIOIINE MUCEMEHHBIE BO3PAKEHUsI OTHOCUTENBHO ameslis-
IIMOHHBIX JKaJIO0BI, pezcTaBieHns. K Bo3pakeHIAM Ha aleuIIIHOHHYIO )Kanoly B
NpPEJCTAaBICHUN JOJDKHBI OBITH NMPUJIOKEHBI JOKYMEHTHI, MOATBEPKAAOIINE 3TU
BO3pakeHMs. Bo3paXeHUs W NPHIOXKEHHbIE K HUM JOKYMEHTBHI JOJDKHBI OBITH
MPEeCTaBJICHbI C KOMUAMHU 10 YUCITY JIML, YYaCTBYIOLIUX B JIENeE.

JInna, ygacTByromue B i€, UMEIOT TaKXKe MPaBO 3HAKOMHTHCS ¢ MaTepHaa-
MH Jiesia, TIOCTYNUBIIUMH C aneJUIIHOHHBIMHU JKano0aMM, NpEICTaBICHUEM H
BO3Pa)KCHUSAMH HA HUX.

IIpu paccMoTpeHHH iena B aleIUISIIMOHHOM MOPAIKE CyJl IepBOM MHCTaHIIUU
MpOBEPSIET 3aKOHHOCTh ¥ 0OOCHOBAHHOCTh PEIICHUSI MHPOBOTO CyIbH M IPOBOJUT
OpOIIeCcC N0 MpaBHIaM MPOU3BOJCTBA B CyJIE MEPBOi HHCTAHIHUH. [2, ¢.130- 134]

IMockonbKy mpoBepKa 3aKOHHOCTH W 000CHOBAaHHOCTH PEIICHHUS CyJa MepBoit
HMHCTAHIMM OCYILECTBIICTCS ITyTeM BTOPUYHOTO PAaCCMOTPEHHUS Jiefia 10 CYIIECTBY,
TO TIPOM3BOCTBO B aNeJUIIIMOHHON MHCTAHIIMU OCTPOCHO Ha TeX K€ MPHHIMIAX
TpaX<TaHCKOT'O TIpoliecca, 4TO U B Cy/e IepBO MHCTAHIIHH.

B cyne anemnsiuMOHHOW WMHCTAaHUMHM B TOJHOW Mepe AEHCTBYET NPHUHLIMII
coctsazaTenbHOCTH. CTOpOHBI, Jpyrue JHla, Yy4YacTBYIOIIME B Jejie, BIpaBe
IPEACTABISTE B CYA aNeJIIIUOHHON MHCTAHINH JIIOObIE HOBBIE JOKAa3aTeNIbCTBA C
Y4ETOM HX OTHOCHUMOCTH M JomycTuMocTH. CyIbsi BIpaBe yCTaHABINBATH HOBBIE
(baxThI U HCCIIEI0BATH HOBBIE I0KA3aTEeNLCTBA 110 JETy.

CBoeobOpa3zue amneuIIUOHHOIO MPOU3BOJCTBA KaK BTOPUYHOTO PAaCCMOTpe-
HUS JIeJ1a 110 CYIIECTBY OTpa)kaeTcs Ha JCHCTBUM B alleJUIIIMOHHOM MPOU3BOJICTBE
MPUHITAIA JUCTIO3UTHBHOCTH.

«Mcren He MMeeT TpaBa 3asBISATH TPEOOBAHUS, HE pACCMATPUBABILIHECS Cy/IOM
MepBO MHCTaHIINH, YBEJIMUUTH pa3Mep MCKOBOro TpeboBaHMA. BmecTe ¢ TeM mcren
BIIpaBe OTPaHUYUTD CY/I aNeJUIMOHHON WHCTaHIUK ONPE/ICIICHHBIMU PaMKaMH, B
KOTOPBIX Oy/IeT OCYIIECTBIIATHCSA IPOBEPKa PEIICHHUS CyAa NepBOM MHCTaHINH.»[2]

PaccmoTpenne [nena CylnoM  ameiUIIMOHHOW WHCTAHIMH B  IIpejernax,
YCTaHOBIICHHBIX B aleULIIMOHHOMN jkano0e, sIBIseTCs] HEOThEeMIIEMBIM TTPH3HAKOM,
XapaKTepU3yIOIMUM aleJIIIHOHHOEe MPOU3BOACTBO. [IpaBmiio 00 orpaHmueHUH
aneuIIIIMOHHOTO TIEPECMOTpa TEMHU BOIIpocaMH (akTa U IpaBa, KOTOPBIE CTABATCS
B aNeJUIILHOHHON jkajo0e, 6epeT cBoe Havaslo U3 MOJIOKESHUH PUMCKOTO TIpaBa.

[IpumeneHue JaHHOTO MpaBUIIa HE 3aBUCUT OT BUJA aNeJUIILUU — NOJTHOW WU
HETIOTHOM —, TTOCKOJIBKY Pa3In4Ke BHUAOB ANEIUIAIMN TIPOBOJNUTCS, KaK MPaBUIIO, 1O
BO3MOXHOCTH TNPEJICTABJICHUS B Cy/[1 allEJUIALIOHHON HHCTAHIIMU HOBBIX JJOKA3aTEeIbCTB.

[IpaBuio o paccMOTpeHHH Jiefia B Cy/ie aNe/UIIIMOHHON MHCTAaHIIUY B TIpese-
Jax, YCTaHOBJEHHBIX B aNeJUBIMOHHOW jkalo0e, NMPHMEHsETCS BCEr/a, €cid B
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3aKOHE HE COIEPXKUTCS MPSIMOrO YKa3aHUS Ha OTKa3 OT MPUMEHEHUs NaHHOTO
MpaBUJIa WK €TO OTPaHUICHUE.

B cyne anemnsnuMOHHONW WMHCTAaHIMHM CTOPOHBI BIIPaBe pealn30BaTh TaKUe
JUCTIO3UTHBHEIC TIPaBa, KaK MPaBO OKOHYUTH JEJI0 MUPOBBIM COTJIALICHUEM, TIPABO
UCTIIAa OTKA3aThCsl OT UCKA, IPABO OTBETUUKA PU3HATh UCK.

«B momHON Mepe B cynme ame/ULIIMOHHOW WHCTAaHIHWU COONIONAIOTCS
MPUHIUIEI HEIOCPEICTBEHHOCTH, YCTHOCTH, TUCbMEHHOCTH.

[Mocne mocTymuieHWsT nOena ¢ amelULIIAOHHOW >Kanoboit B Cyn mepBoi
MHCTAaHIMH Cy/ibsl HAYMHAET ITOATOTOBKY JieNa K cy1eOHOMY pa3oupaTebCTBy.

[oxroraBnuBas nemo K cyaeOHOMY pazOMpaTeNbCTBY, CyIbs Cyna IMEpBOH
MHCTaHIMHM COBEPLIAET BCe HEOOXOIUMBIE Uil 00ECHEeYeHUs] CBOCBPEMEHHOTO U
MIPaBIJIBHOTO Pa3peIIeHNs J1ena JeHCTBHU.

IIpu3HaB Aen0 MOATOTOBJIEHHBIM, CyIbsi BHIHOCUT OINpE/eleHUEe O Ha3Haye-
HHUH €T0 K pa30UpaTeNbCTBY B Cy[IcOHOM 3aceJaHUH, U3BEIIaeT CTOPOHBI U IPYTHX
YYaCTHHUKOB TIPOIIEcca O BPEMECHU U MECTe CyeOHOro 3acenanus.»|1]

[Tocne moaroTOBKH Jeia K CyaeOHOMY pa3OMpaTeN-CTBY HACTYIACT CICIYIO-
11asi cTajusi rpakAaHCKOT o Mpoliecca — CyAe0H0e pa30UpaTebCTRO.

CynebHoe pa30oHUpaTenbCTBO B CY/IE AlCIUBIIIHOHHON HHCTAHIIUA OCYIIECTBIIS -
eTcsl 110 MpaBulaM yYCTaHOBIICHHBIM JUIsl CY/IeOHOrO pa3dupaTesbCcTBa B CyAe Iep-
BOM MHCTAHIIUH.

Kak u npu pasOupatenbcTBe B Cyae NEpBOil MHCTaHIWH, CyieOHOe pa3dupa-
TEJBCTBO B CY/IC ANCJUIAIIMOHHON HHCTAaHIINN MOYKHO pa3feiTh Ha YETHIPE COCTAB-
HBIE YacTU: INOATOTOBHUTENbHAS; PAaCCMOTPEHME Jiela IO CYIIECTBY; CyAeOHbBIC
TIPEHUS; IPHHATHE U OTJIAIICHUE OTPEICIICHUS CyAa ale/UIAIHOHHON HHCTAHIINH.

Bwmecte ¢ Tem cynebHoe pa3dbupaTtenbCTBO B Cye aneUISIIMOHHON WHCTAHIUH
UMeeT CIEeIU(PHUKY, OOYCIOBICHHYIO IPOBEPOYHBIM XapaKTepoM CyneOHOW mes-
TENBHOCTH. «B cy/e BTopoil nHcTaHuu cyaedHoe pa3orpaTesibCTBO JODKHO Hauu-
HATBCS C JOKJIa/Ia MpeceaTeIbCTBYIOIIETO CYIbH MO0 OJTHOTO U3 CyJei, B KOTO-
POM HM3JIArarloTCsl OOCTOSTENBCTBA JIeNa, COJEpXallie PpEeIIeHHS Ccyaa IepBOH
WHCTaHINH, TOBOIBI aleIUIIMOHHON aloOBl, IMOCTYNHBIINX OTHOCHTEIBHO €&
BO3paXXEHMH, a TaKk)Ke COOOINAIOTCS WHbIE AaHHbIE, KOTOpble HEOOXOJUMO pac-
CMOTpETH CYAy IUTSI IPOBEPKH PEUICHHUS CYAa.

PaccmoTpenue nena B CyAe ane/UISIMOHHOW WHCTAHIMH 3aBEpINAcTCs BBIHE-
CEHHEM COOTBETCTBYIOMIETO CYIACOHOTO OMPEIeIICHHS.

OmnpeneneHre Cy/ia aneuLIIIMOHHON HHCTAHIINH BCTYIIAeT B 3aKOHHYIO CHITY CO
JHA €T0 IPUHATHA. ITocTanoBnenue Cyla aHeJ’IJ’IﬂHHOHHOﬁ MHCTAHIIMU HE MOXET OBITH
00aJI0BaHO B KacCallMOHHOM Topsiike.»[2, c. 130-134] 3amper Ha nocienyromee
KacCallMOHHOE 00aoBaHUE OOBSCHSACTCS TEM, UTO CyZIbl KaCCAIlMOHHOW MHCTAHIIHH,
KaK U CY/bl alleJUIIIMOHHON HHCTAHIIUH, SIBJISIFOTCS CyJJaMH BTOPOY MHCTAHIIHH.

AnensmuoHHOE MTPOU3BOJICTBO OCYIIECTBISAETCS B CyJ€ BTOPOH MHCTaHIINH,
KaKOBOW SIBIIICTCS aleUIAIHOHHAS WHCTAHIIUS — BBIIICCTOSIAs CyAcOHas HHCTaH-
YISl TI0 OTHOIICHHIO K CyJaM NEepBOW WHCTAHIUH, JCHCTBYIOIIUM Ha TEPPUTOPUU
COOTBETCTBYIOILETO Cy/IeOHOTO palioHa.
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OOBEKTOM aNEeUISILIMOHHOI0 00KaJOBaHMsl MOTYT OBITH TOJBKO HE BCTYIUB-
1K€ B 3aKOHHYIO CHIIy PEIEHHs Cy1a IepBOM MHCTaHIIHH.

[IpaBoM Ha ameUAMOHHOE O0XKAJIOBAHUE PELICHUS 007Tagar0T CTOPOHBI U
JpyTHE y4acTBYIOIIHE B JeIe JTULIA.

[Ipu noxy4eHN aneIUIMIOHHON YKaJo0bl CyI TIEpBON MHCTAHIIMN B TIEPBYIO
odepenb MPOoBepsIET, 00IaAAI0T JIM MOJABIINE UX JIMIA IPaBOM Ha 00XaloBaHWE pe-
IICHNUS B AIEIUISIIIMOHHOM TOPSIIKE, COOJIOICH JIM YCTAHOBIICHHBIH IS 3TOTO CPOK.

YcTaHOBHB, YTO aNeJUIIMOHHBIE jka00a 1o1aHa Ha/IIeKaIMMH JIMIAMH U B
YCTaHOBJICHHBIH CPOK JIMOO 3TOT MPOLECCYANIbHBIA CPOK BOCCTAHOBIICH, CYABS IIPO-
BEpsIeT MPAaBUIBHOCTD UX O(OPMIICHUSI ¥ TIOJIHOTY NPHIIOKEHHBIX K HUM JIOKyMEHTOB.

B anemnsiumonHOH kano0Oe He MOTYT COJepIKaThCsl JOIOIHHUTEIbHBIE TPeOOBa-
HUsI, KOTOPBIE HE 3asBILUTHCH B Cy/ie TIEPBOI MHCTAHIIUY, TOCKOJBKY aNeyIIIIMOHHAs
MHCTAHIMSI pacCMaTPUBACT JIEJI0 HCKITIOYUTENBHO B TIPEJeax TeX TpeOoBaHui, Ko-
TOpBIE OBUTH 3asBJICHBI B IEPBOM MHCTAHINN; H3MEHEHUE MIPEAMETA M OCHOBAHUS, a
TaKke pasMepa TpeOOBaHHUH B Cy/le alCIUIIIIMOHHON HHCTAHIIMU HE JIOTTYCKACTCH.

PaccmoTtpenue nena cyqoM aneuIsqUOHHON MHCTaHIUHM MPOBOIUTCS IO Ipa-
BUJIaM IPOM3BOJCTBA B CYyZE NEPBOIl MHCTAHIUH.

B omnmuue ot cyna nepBoil HHCTaHIIUK NTOCTAHOBIIEHHS Cy/1a aleIAIHOHHON
MHCTAHLIUM BCTYIAIOT B 3aKOHHYIO CHJIy HEMEIUICHHO M O0XKaJIOBAaHHIO B Kacca-
IIHOHHOM TOPsIKE He MOoJyIexar.

Pemenne cyna mepBoil MHCTaHIMU OCTaBisgeTcA 0€3 M3MEHEHHUS, €CIH CYX
aneUIALIMOHHONW WHCTAHIIUH NMPHUIET K BBIBOAY O TOM, YTO OHO SBJISETCSA 3aKOHHBIM
1 000CHOBaHHBIM. Ecii BBIBOJIBI aneuIAHOHHON MHCTaHIMH, paccMaTpUBaroIeit
JIeI0 B aleUIIMUOHHOM MOpsKe, 00 00CTOATENbCTBAX Jeia U HOAIEKAIIUX K-
MEHEHHI0 HOpMax MaTepHalbHOrO MpaBa pacXolsATcd C BBIBOJAAMHU CyJa MepBOH
MHCTaHIMH, TO OH M3MEHSET WM OTMEHSET PEIICHUE CyJa NEepBOM MHCTAHLUU C
BBIHECEHHEM HOBOT'O PELICHHSI.

OcHoBaHMs U1l OTMEHBI MJIM U3MEHEHHsI PEIIEHHs] Cy1a NEPBOI MHCTAHLIUU B
ane/UILIMOHHOM TOPSJKE TaKue e, KaK M A OTMEHBI pellleHHs CyJa B Kacca-
LOUOHHOM HOPSIIKE.

[TocTaHOBJIEHHUE Cy/a aneJUIIIMOHHON WHCTAaHIIMK MOXET OBbITh 00KaoBaHO
B TIOpSJIKE HAa30pa, a TakkKe MEPEeCMOTPEHO M0 BHOBBH OTKPBIBIIUMCS 00CTOS-
TENBCTBAM. JTO K€ OTHOCHUTCS M K PEIICHUSAM, ONpeleleHUsIM cyna IepBod
WHCTAHIMH, B TOM YHCJIE HE TIPOBEPEHHBIM B aleJUIALIMOHHOM MOPSI/IKE.
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